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75-02-02.1-01. Definitions. For the purposes of this chapter:

1.

2.

"Agency" means the North Dakota department of human services.

"Asset" means any kind of property or property interest, whether
real, personal, or mixed, whether liquid or illiquid, and whether or not
presently vested with possessory rights.

"Blind" has the same meaning as the term has when used by the social
security administration in determining blindness for title Il or XVI of the
Act.

"Child" means a person, under twenty-one, or, if blind or disabled, under
age eighteen, who is not living independently.

"Contiguous" means real property which is not separated by other real
property owned by others. Roads and other public rights of way which
run through the property, even if owned by others, do not affect the
property’s contiguity.

"County agency" means the county social service board.
"Department" means the North Dakota department of human services.

"Deprived child" means a child who is deprived of parental support
or care because one or both parents are deceased, incapacitated,
disabled, aged, or maintains and resides in a separate verified
residence for reasons other than employment, education, training,
medical care, or uniformed service.



10.

1.

12.

13.

14.

"Disabled" has the same meaning as the term has when used by the
social security administration in determining disability for title 1l or XVI
of the Act.

"Disabled adult child" means a disabled or blind person over the age of
twenty-one who became blind or disabled before age twenty-two.

"Full calendar month" means the period which begins at midnight on the
last day of the previous month and ends at midnight on the last day of
the month under consideration.

"Good-faith effort to sell" means an honest effort to sell in a manner
which is reasonably calculated to induce a willing buyer to believe
that the property offered for sale is actually for sale at a fair price. A
good-faith effort to sell includes, at a minimum, making the offer at a
price based on an appraisal, a market analysis by a realtor, or another
method which produces an accurate reflection of fair market value
or, with respect to a determination of qualified disabled and working
individual benefits under section 75-02-02.1-23, sixty-six and two-thirds
percent of fair market value, in the following manner:

a. Toany coowner, joint owner, possessor, or occupier of the property,
and, if no buyer is thereby secured;

b. Tothe regular market for such property, if any regular market exists,
or, if no regular market exists;

C. By public advertisement for sale in a newspaper of general
circulation, the circulation area of which includes the location
of any property resource offered for sale, which advertisement
was published successively for two weeks if the newspaper is a
weekly publication and for one week if the newspaper is a daily
publication, and which includes a plain and accurate description
of the property, the selling price, and the name, address, and
telephone number of a person who will answer inquiries and
receive offers.

"Healthy steps" means an insurance program, for children up to age
nineteen, administered under North Dakota Century Code chapter
50-29 and title XXI of the Act.

"Home" includes, when used in the phrase "the home occupied by the
medicaid unit", the land on which the home is located, provided that
the acreage [hectarage] does not exceed one hundred sixty contiguous
acres [64.75 hectares] if rural or two acres [.81 hectares] if located within
the established boundaries of a city.



15.

16.

17.

"Home and community-based services" means services, provided
under a waiver secured from the United States department of health
and human services, which are:

a. Not otherwise available under medicaid; and

b. Furnished only to individuals who, but for the provision of such
services, would require the level of care provided in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded.

"Institutionalized individual" means an individual who is an inpatient in
a nursing facility, an intermediate care facility for the mentally retarded,
the state hospital, a residential treatment facility accredited by the joint
commission on accreditation of healthcare organizations, or the Anne
Carlsen facility, or who receives swing-bed care in a hospital.

"Living independently" means, in reference to an individual under
the age of twenty-one, a status which arises in any of the following
circumstances:

a. The individual has served a tour of active duty with the armed
services of the United States and lives separately and apart from
the parent.

b. The individual has married, even though that marriage may have
ended through divorce or separation. A marriage ended by legal
annulment is treated as if the marriage never occurred.

C.  The individual has lived separately and apart from both parents
for at least three consecutive full calendar months after the date
the individual left a parental home, continues to live separately and
apart from both parents, and has received no support or assistance
from either parent while living separately and apart. For purposes
of this subsection:

(1) Periods when the individual is attending an educational or
training facility, receiving care in a specialized facility, or is
an institutionalized individual are deemed to be periods when
the individual is living with a parent unless the individual first
established that the individual was living independently; and

(2) Health insurance coverage and court-ordered child support
payments are not "assistance or support".

d. Theindividual is a former foster care recipient who has established
a living arrangement separate and apart from either parent and
received no support or assistance from either parent.



18.

19.

20.

21.

22.

23.

€. The individual lives separately and apart from both parents due to
incest and receives no support or assistance from either parent.

"Medicaid" means a program implemented pursuant to North Dakota
Century Code chapter 50-24.1 and title XIX of the Act [42 U.S.C. 1396
et seq.].

"Medicare cost sharing" means the following costs:
a. (1) Medicare part A premiums; and
(2) Medicare part B premiums;

b. Medicare coinsurance;

C. Medicare deductibles; and

d. Twenty percent of the allowed cost for medicare covered services
where medicare covers only eighty percent of the allowed costs.

"Occupied" means, when used in the phrase "the home occupied
by the medicaid unit", the home the medicaid unit is living in or, if
temporarily absent from, possessed with an intention to return and the
capability of returning within a reasonable length of time. Property is
not occupied if the right to occupy has been given up through a rental
or lease agreement, whether or not that rental or lease agreement is
written. Property is not occupied by an individual in long-term care or
the state hospital, with no spouse, disabled adult child, or child under
age twenty-one at home, unless a physician has certified that the
individual is likely to return home within six months.

"Poverty level" means the income official poverty line, as defined by
the United States office of management and budget, and as revised
annually in accordance with 42 U.S.C. 9902(2).

"Property which is essential to earning a livelihood" means property
that a member of a medicaid unit owns, and which the medicaid
unit is actively engaged in using to earn income, and where the total
benefit of such income is derived for the medicaid unit's needs. A
member of a medicaid unit is actively engaged in using the property
if a member of the unit contributes significant current personal labor
in using the property for income-producing purposes. The payment of
social security taxes on the income from such current personal labor is
an indicator of the active use of the property.

"Property which is not saleable without working an undue hardship"
means property which the owner has made a good-faith effort to sell
which has produced no buyer willing to pay an amount equaling or
exceeding seventy-five percent of the property’s fair market value, or
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24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

sixty-six and two-thirds percent of the property’s fair market value with
respect to determination of qualified disabled and working individual
benefits under section 75-02-02.1-23, and which is continuously for
sale. Property may not be included within this definition at any time
earlier than the first day of the first month in which a good-faith effort to
sell is begun or if a bona fide offer is received by the third month after
the month in which the good-faith effort to sell is begun.

"Regulation”, as used in 42 CFR 431.210, 431.244, and 435.912,
includes any written statement of federal or state law or policy,
including, but not limited to, federal and state constitutions, statutes,
regulations, rules, policy manuals or directives, policy letters or
instructions, and relevant controlling decisions of federal or state
courts.

"Remedial services" means those services, provided in specialized
facilities, which produce the maximum reduction of physical or mental
disability and restoration of the facilities’ residents to the residents’ best
possible level of functioning.

"Residing in the home" refers to individuals who are physically present,
individuals who are temporarily absent, or individuals attending
educational facilities.

"Specialized facility" means a residential facility, including a basic care
facility, a licensed family foster care home for children or adults, a
licensed group foster care home for children or adults, a transitional
living facility, a facility established to provide quarters to clients
of a sheltered workshop, and any other facility determined by the
department to be a provider of remedial services, but does not mean
an acute care facility or a nursing facility.

"State agency" means the North Dakota department of human services.

"Supplemental security income" means a program administered under
title XVI of the Social Security Act [42 U.S.C. 1381 et seq.].

"Temporary assistance for needy families" means a program
administered under North Dakota Century Code chapter 50-09
and title IV-A of the Act [42 U.S.C. 601 et seq.].

"The Act" means the Social Security Act [42 U.S.C. 301 et seq.].

"Title 11" means title 1l of the Social Security Act [42 U.S.C. 401 et seq.].

"Title IV-E" means title IV-E of the Social Security Act [42 U.S.C. 670
et seq.].



34.

"Title XIX" means title XIX of the Social Security Act [42 U.S.C. 1396
et seq.].

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; October 1, 1993; July 1, 2003; August 1, 2005.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-02. Application and redetermination.

1.

Application.

a.

All individuals wishing to make application for medicaid must have
the opportunity to do so, without delay.

An application is a written request made by an individual desiring
assistance under the medicaid program, or by an individual seeking
such assistance on behalf of another individual, to a county agency,
the department, a disproportionate share hospital, as defined in
section 1923(a)(1)(A) of the Act [42 U.S.C. 1396r-4(a)(1)(A)],
or a federally qualified health center, as described in section
1905(1)(2)(B) of the Act [42 U.S.C. 1396d(1)(2)(B)].

A prescribed application form must be signed by the applicant or
by someone acting responsibly for an incapacitated applicant.

Information concerning eligibility requirements, available services,
and the rights and responsibilities of applicants and recipients must
be furnished to all who require it.

A relative or other interested party may file an application in behalf
of a deceased individual to cover medical costs incurred prior to
the deceased individual’s death.

The date of application is the date an application, signed by
an appropriate individual, is received at a county agency, the
department, a disproportionate share hospital, or a federally
qualified health center.

Redetermination. A redetermination must be completed within thirty
days after a county agency has received information indicating a
possible change in eligibility status, when eligibility is lost under a
category, and in any event, no less than annually. A recipient has the



same responsibility to furnish information during a redetermination as
an applicant has during an application.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 2003; May 1, 2006.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-02.1. Duty to establish eligibility. It is the responsibility of the
applicant or recipient to provide information sufficient to establish the eligibility of
each individual for whom assistance is requested, including furnishing of a social
security number, and establishing age, identity, residence, citizenship, blindness,
disability, and financial eligibility in each of the months in which medicaid benefits
are requested.

History: Effective December 1, 1991; amended effective July 1, 2003.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-03. Decision and notice.

1. A decision as to eligibility will be made promptly on applications,
within forty-five days, or within ninety days in cases with a disability
determination pending, except in unusual circumstances.

2. Following a determination of eligibility or ineligibility, an applicant must
be notified of either approval or denial of medicaid.

3. Notice must be sent at the time, and in the manner, required by 42 CFR
431.210 through 431.214.

4. Errors made by public officials and delays caused by the actions of
public officials do not create eligibility or additional benefits for an
applicant or recipient who is adversely affected.

History: Effective December 1, 1991; amended effective July 1, 2003.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-02

75-02-02.1-04. Screening of recipients of certain services. All applicants
or recipients who seek services in nursing facilities, swing-bed facilities, institutions
for mental disease, or intermediate care facilities for the mentally retarded, or who
seek home and community-based services, must demonstrate a medical necessity
for the service sought on or prior to admission to a facility, upon application for
medicaid while in a facility, or upon request for home and community-based



services. That demonstration must be based on a screening provided by the
department.

History: Effective December 1, 1991; amended effective July 1, 2003.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-04.1. Certification of need for children in an institution for
mental disease.

1. Children under age twenty-one who seek services in an institution for
mental disease must obtain certification of need in order to be eligible
for medicaid.

2. For anindividual who attains age twenty-one while receiving treatment
and continues to receive treatment as an inpatient, eligibility may
continue through the month the individual attains the age of twenty-two.

History: Effective July 1, 2003.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-05. Coverage groups. Within the limits of legislative
appropriation, the department may provide medicaid benefits to coverage groups
described in the approved medicaid state plan in effect at the time those benefits
are sought. These coverage groups do not define eligibility for medicaid benefits.
Any person who is within a coverage group must also demonstrate that all other
eligibility criteria are met.

1. The categorically needy coverage group includes:

a.  Children for whom adoption assistance maintenance payments are
made under title IV-E;

b. Children for whom foster care maintenance payments are made
under title IV-E;

C.  Children who are living in North Dakota and are receiving title IV-E
adoption assistance payments from another state;

d. Children in a foster care placement in North Dakota and receiving
a title IV-E foster care payment from another state;

€. Caretakers, pregnant women, and children who meet the family
coverage eligibility criteria;

f. Families who were eligible under the family coverage group in at
least three of the six months immediately preceding the month
in which the family became ineligible because of the caretaker
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The

relative’s earned income or because a member of the unit has a
reduction in the time-limited earned income disregard;

Families who were eligible under the family coverage group in at
least three of the six months immediately preceding the month
in which they became ineligible as a result, wholly or partly, of
the collection or increased collection of child or spousal support
continue eligible for medicaid for four calendar months;

Eligible pregnant women who applied for and were eligible for
medicaid as categorically needy during pregnancy continue to be
eligible for sixty days beginning on the last day of the pregnancy,
and for the remaining days of the month in which the sixtieth day
falls;

Children born to categorically needy eligible pregnant women who
applied for and were found eligible for medicaid on or before the
day of the child’s birth, for sixty days beginning on the day of the
child’s birth and for the remaining days of the month in which the
sixtieth day falls;

Aged, blind, or disabled individuals who are receiving supplemental
security income payments or who appear on the state data
exchange as zero payment as a result of supplemental security
income’s recovery of an overpayment or who are suspended
because the individuals do not have a protective payee, provided
that the more restrictive medicaid criteria is met; and

Individuals who meet the more restrictive requirements of the
medicaid program and qualify for supplemental security income
benefits under section 1619(a) or 1619(b) of the Act [42 U.S.C.
1382h(a) or 1382h(b)].

optional categorically needy coverage group includes:

Individuals under age twenty-one whose income is within the family
coverage group levels, but who are not otherwise eligible under the
family coverage group;

Individuals under age twenty-one who are residing in adoptive
homes and who have been determined under the state-subsidized
adoption program to be eligible as provided in state law and in
accordance with the requirements of the department; and

Uninsured women under age sixty-five, who are not otherwise
eligible for medicaid, who have been screened for breast and
cervical cancer under the centers for disease control and
prevention breast and cervical cancer early detection program,
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and who need treatment for breast or cervical cancer, including a
precancerous condition of the breast or cervix.

Gainfully employed individuals with disabilities age eighteen to
sixty-five who meet medically needy nonfinancial criteria, have
countable assets within the medically needy asset levels, have
income below two hundred twenty-five percent of the poverty
level, and are not eligible for medicaid under any other provision
except as a qualified medicare beneficiary or a special low-income
medicare beneficiary. Coverage under this group ends on the last
day of the month before the month in which the individual attains
the age of sixty-five.

The medically needy coverage group includes:

a.

Eligible caretaker relatives and individuals under age twenty-one
in families with deprived children who do not meet income or age
family coverage group requirements, but meet medically needy
income and asset standards;

Individuals under the age of twenty-one who qualify for and require
medical services on the basis of insufficient income, but who do
not qualify as categorically needy, including children in common in
stepparent families who are ineligible under the family coverage
group and foster care children who do not qualify as categorically
needy;

Pregnant women whose pregnancy has been medically verified
and who qualify on the basis of financial eligibility;

Eligible pregnant women who applied for medicaid during
pregnancy, and for whom recipient liability for the month was met
no later than on the date each pregnancy ends, continue to be
eligible for sixty days beginning on the last day of pregnancy and
for the remaining days of the month in which the sixtieth day falls;

Children born to eligible pregnant women who have applied for and
been found eligible for medicaid on or before the day of the child’s
birth, for sixty days, beginning on the day of the child’s birth, and
for the remaining days of the month in which the sixtieth day falls;

Aged, blind, or disabled individuals who are not in receipt of
supplemental security income; and

Individuals under age twenty-one who have been certified as
needing the service, or age sixty-five and over in the state hospital
who qualify on the basis of financial eligibility.

The poverty level coverage group includes:
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Pregnant women whose pregnancy has been medically verified
and who meet the nonfinancial requirements of the medicaid
program and whose family income is at or below one hundred
thirty-three percent of the poverty level;

Eligible pregnant women who applied for and were poverty level
eligible for medicaid during their pregnancy continue to be eligible
for sixty days beginning on the last day of pregnancy, and for the
remaining days of the month in which the sixtieth day falls;

Children under the age of six who meet the nonfinancial
requirements of the medicaid program and whose family income
is at or below one hundred thirty-three percent of the poverty level;

Children, age six to nineteen, who meet the nonfinancial
requirements of the medicaid program and whose family income
is at or below one hundred percent of the poverty level;

Qualified medicare beneficiaries who are aged, blind, or disabled
individuals entitled to medicare part A benefits, who meet the
medically needy nonfinancial criteria, have assets no greater than
twice the supplemental security income resource standards, and
have income at or below one hundred percent of the poverty level;

Qualified disabled and working individuals who are individuals
entitled to enroll in medicare part A under section 1818a of the
Social Security Act [42 U.S.C. 1395i-2(a)], who have income no
greater than two hundred percent of the federal poverty level and
assets no greater than twice the supplemental security income
resource standard, and who are not eligible for medicaid under
any other provision;

Special low-income medicare beneficiaries who are aged, blind, or
disabled individuals entitled to medicare part A benefits, who meet
the medically needy nonfinancial criteria, have assets no greater
than twice the supplemental security income resource standards,
and have income above one hundred percent of the poverty level,
but not in excess of one hundred twenty percent of the poverty
level; and

Qualifying individuals who are aged, blind, or disabled individuals
entitted to medicare part A benefits, who meet the medically
needy nonfinancial criteria, have assets no greater than twice the
supplemental security income resource standards, have income
above one hundred twenty percent of the poverty level, but not in
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excess of one hundred thirty-five percent of the poverty level, and
are not eligible for medicaid under any other provision.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; January 1, 1994; January 1, 1997; July 1, 2003; June 1, 2004.
General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-02

75-02-02.1-06. Applicant’s choice of aid category. An individual who
could establish eligibility under more than one category may have eligibility
determined under the category the individual selects. Except for qualified
medicare beneficiaries and special low-income medicare beneficiaries, who may
also establish eligibility as aged, blind, or disabled, an individual may establish
eligibility under only one category.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 1993; July 1, 2003.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-07. Applicant’s duty to establish eligibility. Repealed
effective December 1, 1991.

75-02-02.1-08. Medicaid unit. A medicaid unit may be one individual, a
married couple, or a family with children under twenty-one years of age or, if blind
or disabled child, under age eighteen, whose income and assets are considered
in determining eligibility for any member of that unit, without regard to whether the
members of the unit all physically reside in the same location. An applicant or
recipient who is also a caretaker of children under twenty-one years of age may
select the children who will be included in the medicaid unit. Anyone whose needs
are included in the unit for any month is subject to all medicaid requirements which
may affect the unit. The financial responsibility of relatives must be considered with
respect to all members of the assistance unit.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 2003.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01
75-02-02.1-08.1. Caretaker relatives.

1. A caretaker relative who is not a child’s parent may be eligible for
medicaid as a caretaker relative only if:

a. Age sixteen or older;

b. Actually living in the same home as the dependent child;

C.  Unmarried, or married and not residing with the spouse; and
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d. The dependent child is not only temporarily absent from the home
of the child’s parent.

An individual may be a caretaker relative only if the individual is
the dependent child’s parent, stepparent, grandparent, brother,
sister, stepbrother, stepsister, great-grandparent, aunt, uncle, niece,
nephew, great-great-grandparent, great-aunt, great-uncle, first
cousin, grandniece, grandnephew, great-great-great-grandparent,
great-great-aunt, great-great-uncle, second cousin (a great-aunt’s or
great-uncle’s child), first cousin once removed (an aunt’s or uncle’s
grandchild), great-grandniece, or great-grandnephew, whether by birth
or adoption, and whether by whole or half-blood.

A child is considered to be living with a caretaker relative when away
at school or when otherwise temporarily absent from the home. A child
is not considered to be living with a caretaker relative when either the
child or the caretaker relative is residing in a nursing care facility, an
intermediate care facility for the mentally retarded, or a specialized
facility on other than a temporary basis.

A child may not be considered to be living with more than one caretaker
relative in more than one medicaid unit for the same time period.

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006.
General Authority: NDCC 50-06-16, 50-24.1-04
Law Implemented: NDCC 50-24.1-01

75-02-02.1-09. Assignment of rights to medical payments and benefits.

1.

The applicant and each individual for whom assistance is requested
must, as a condition of eligibility, assign rights to payment or benefits
from any third party or private insurer and cooperate in obtaining
medical payments and benefits. This assignment of rights to payment
or benefits is automatic under North Dakota Century Code sections
50-24.1-02 and 50-24.1-02.1. As a condition of eligibility, the applicant
or recipient may be required to execute a written assignment whenever
appropriate to facilitate establishment of liability of a third party or
private insurer.

a. The department and county agency shall take reasonable
measures to obtain, from an applicant or recipient, health coverage
information and other necessary information to determine the
liability of third parties and private insurers.

b. For purposes of this subsection:
(1) "Private insurer" includes any commercial insurance
company offering health or casualty insurance to individuals

or groups, including both experience-related insurance
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contract and indemnity contracts; any profit or nonprofit
prepaid plan offering either medical services or full or partial
payment for services covered by the medicaid program; and
any organization administering health or casualty insurance
plans for professional associations, employer-employee
benefit plans, or any similar organization offering these
payments or services, including self-insured and self-funded
plans.

(2) "Third party" means any individual, entity, or program that is
or may be liable to pay all or a part of the expenditures for
services furnished under medicaid, including a parent or other
person who owes a duty to provide medical support to or on
behalf of a child for whom medicaid benefits are sought.

Except as provided in this subsection, each applicant and each
individual for whom assistance is requested must, as a condition of
eligibility, assign rights to medical support from any absent parent of a
deprived child, and cooperate with the department and county agency
in obtaining medical support and establishing paternity of a child in
the medicaid unit with respect to whom paternity has not been legally
established. This assignment of rights is automatic under North Dakota
Century Code sections 50-09-0-6.1 and 50-24.1-02.1. The requirement
for the assignment of rights to medical support from absent parents
continues through the month in which the child reaches age eighteen.

a.

A pregnant woman is not required to cooperate in establishing
paternity and obtaining medical support and payments from, or
derived from, the father of the child born out of wedlock, while
pregnant, for sixty days beginning on the date the pregnancy ends,
and for the remaining days of the month in which the sixtieth day
falls.

Recipients of transitional or extended medicaid benefits are not
required to cooperate in obtaining medical support and establishing
paternity.

The county agency may waive the requirement to cooperate in
obtaining medical support and establishing paternity for good
cause if it determines that cooperation is against the best interests
of the child. A county agency may determine that cooperation is
against the best interests of the child only if:

(1) The applicant’s or recipient’s cooperation in establishing
paternity or securing medical support is reasonably
anticipated to result in:

(a) Physical harm to the child for whom support is to be
sought;
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(b) Emotional harm to the child for whom support is to be
sought;

(c) Physical harm to the parent or caretaker relative with
whom the child is living which reduces such person’s
capacity to care for the child adequately; or

(d) Emotional harm to the parent or caretaker relative with
whom the child is living, of such nature or degree that
it reduces such person’s capacity to care for the child
adequately; or

(2) At least one of the following circumstances exists, and the
county agency believes that because of the existence of that
circumstance, in the particular case, proceeding to establish
paternity or secure medical support would be detrimental to
the child for whom support would be sought.

(@) The child for whom support is sought was conceived as
a result of incest or forcible rape;

(b) Legal proceedings for the adoption of the child are
pending before a court of competent jurisdiction; or

(c) The applicant or recipient is currently being assisted
by a public or licensed private social agency to resolve
the issue of whether to keep or relinquish the child for
adoption, and the discussions have not gone on for
more than three months.

Physical harm and emotional harm must be of a serious nature in
order to justify a waiver of the requirement to cooperate under this
subsection.

A waiver of the requirement to cooperate under this subsection
due to emotional harm may only be based on a demonstration of
an emotional impairment that substantially impairs the individual’s
functioning.  In determining a waiver of the requirement to
cooperate under this subsection, based in whole or in part upon
the anticipation of emotional harm to the child, the parent, or the
caretaker relative, the county agency must consider:

(1) The present emotional state of the individual subject to
emotional harm;

(2) The emotional health history of the individual subject to
emotional harm;

(3) Intensity and probable duration of the emotional impairment;
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(4) The degree of cooperation to be required; and

(5) The extent of involvement of the child in the paternity
establishment or support enforcement activity to be
undertaken.

f. A determination to grant a waiver of the requirement to cooperate
under this subsection must be reviewed no less frequently than
every twelve months to determine if the circumstances which led
to the waiver continue to exist.

For purposes of this section, "cooperate in obtaining medical support
and establishing paternity" and "cooperate in obtaining medical
payments and benefits" includes:

a. Appearing at a state or local office designated by the department
or county agency to provide information or evidence relevant to the
case;

b. Appearing as a witness at a court or other proceeding;

C.  Providing credible information, or credibly attesting to lack of
information;

d. Paying to the department any support or medical care funds
received that are covered by the assignment of rights; and

€. Taking any other reasonable steps to assist in establishing paternity
and securing medical support and medical payments and benefits.

History: Effective December 1, 1991; amended effective December 1, 1991;
July 1, 2003.

General Authority: NDCC 50-06-16, 50-24.1-04

Law Implemented: NDCC 50-24.1-01

75-02-02.1-10. Eligibility - Current and retroactive.